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The validity of provisional payments may be extended to nine months on

request of any interested exporter.

The Commission may determine the level of provisional payments against

non-cooperating parties as set out in section 32.2.

Preliminary report

The Commission shall make available a non-confidential report within seven

days of the publication of its preliminary finding.

The preliminary report shall contain at least the following information:
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identity of the applicant;

a full description of the product under investigation;

date of the Commission’s decision to initiate the investigation;
initiation date and notice number;

date of the Commission’s preliminary findings on dumping and injury;
the margin of dumping;

the methodology used by the Commission to determine the margin of
dumping;

the injury factors considered;

the causality factors considered;

the Commission’s finding; and

while preserving the requirements of confidentiality, all relevant issues
of fact and law considered by the Commission in reaching its

preliminary determination.

Sub-Part IV — Final Investigation Phase

Comments on preliminary report

All interested parties shall receive 14 days, from the date the preliminary

report is made available, to comment in writing,

The Commission may grant parties an extension on good cause shown.

Any request for an extension to the deadline contemplated in subsections 1

and 2 shall be requested in writing at least 7 days prior to such deadline and

shall contain a proper motivation for the request.
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Other than as contemplated in subsection 5, the Commission will not accept
new information following its preliminary finding.

Parties that have submitted deficient responses, as contemplated in section
31, and that have addressed the deficiencies prior to the deadline indicated in
subsection 1 of this section, shall be deemed cooperating parties and the
Commussion will consider their information in its final finding, subject to the
provisions of section 36.1 and the requirements to finalise an investigation

timely.

Extension of validity of provisional measures

Exporters submitting additional information to address any deficiencies as
contemplated in section 30, and where such deficiencies were not addressed
by the deadline contemplated in subsection 30.1, may, in order for the
Commission to have sufficient time to consider the new information, request
the Commission to extend the validity of a provisional measure to 9 months.
The Commission may request an extension of any provisional measure to a
maximum of nine months where required to properly and fairly consider

information that may have an effect on its final recommendation.

Essential facts

All interested parties will be informed of the essential facts to be considered
by the Commission.

All interested parties will receive 7 days to comment on the essential facts.
The Commission may grant parties an extension on good cause shown.

The Commission will take all relevant comments on the essential facts into

consideration in its final finding.

Definitive anti-dumping duties

Definitive anti-dumping duties will remain in place for a period of five years
from the date of the publication of the Commission’s final recommendation
unless otherwise specified or unless reviewed prior to the lapse of the five-

year period.
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38.2 Definitive anti-dumping duties may be imposed with retroactive effect as
provided for in terms of the Customs and Excise Act, 1964 (Act No 91 of
1964).

39 Price undertakings

39.1 Proceedings may be suspended or terminated following the receipt of a
satisfactory price undertaking from any exporter to revise its prices or to
cease exports to the SACU at dumped prices so that the Commission is
satisfied that dumping or the injurious effect thereof is eliminated, provided
it has made at least a preliminary determination in the matter.

39.2 The Commission may decide on the information to be submitted in respect
of the offering and maintenance of undertakings and may terminate an
undertaking if the conditions are not met.

39.3 Undertakings need not be accepted if the Commission considers their
acceptance impractical, e.g. where the number of exporters iIs too great, or
for other reasons, including reasons of general policy.

39.4 In cases where an undertaking is violated the Commission may take
expeditious action against such exporter, including the immediate request to
the Commissioner for the South African Revenue Service to impose

provisional payments.

Part D — Reviews

Sub-Part I — General

40 Notification

40.1 Other than as provided for in section 55 in respect of sunset reviews, the
government of the country concerned shall be notified of the review as soon
as a properly documented review application has been received.

40.2 The government of the country concerned and all other known interested
parties shall be supplied with all the relevant non-confidential information as
soon the review in question has been initiated through publication in the

Government Gazette.
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Initiation

All reviews shall be initiated through notice in the Government Gazette.

Such notice shall indicate the following minimum information:

(a) the identity of the applicant;

(b) the product under consideration;

(c) the investigation periods for dumping and injury, respectively;

(d) the scope of the review;

(e) the current anti-dumping measures in place; and

() a summary indicating the basic information on which the review is
based.

For sunset reviews the provisions regarding the initiation of sunset reviews

as contemplated in section 56 shall apply in addition to the provisions

indicated in subsection 1.

Responses by interested parties

All interested parties are required to use the relevant Commission
questionnaires in their responses.

Parties shall be deemed to have received the questionnaires 7 days after the
dispatch of the questionnaires by the Commission.

From receipt of the questionnaires, as contemplated in subsection 2, parties
shall receive 30 days to submit their responses to the Commission.

The Commission may grant parties an extension on good cause shown.

Essential facts

All interested parties will be informed of the essential facts to be considered
in the Commission’s final determination.

All parties will receive 14 days from the dispatch of the essential facts letter
to comment thereon.

The Commission may grant parties an extension on reasonable grounds
shown.

In its final determination the Commission will consider all relevant
comments on the essential facts letter made by cooperating interested
parties, provided such comments are received by the deadline contemplated

in subsections 2 and 3.
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Sub-Part II- Interim reviews

44 Time frame
The Commission will not normally consider an application for an interim

review sooner than 12 months after the publication of its final finding in the

original investigation or the previous review.

45 Changed circumstances

45.1 The Commission will only initiate an interim review if the party requesting
such interim review can prove significantly changed circumstances.

45.2 Where an importer, exporter or foreign producer has not cooperated in the
Commussion’s investigation that led to the imposition of the anti-dumping
duty and such importer, exporter or foreign producer is subsequently willing
to supply such information, this change in disposition will not qualify as
significantly changed circumstances.

453 No party shall be precluded from requesting an interim review
simultaneously with a sunset review in order to expand or limit the scope of

application or level of any anti-dumping duties.

46 Review procedure

46.1 An interim review shall consist of a single investigation phase, subject to the
requirements of section 43.

46.2 The Commission may verify such information as it deems necessary to
confirm the accuracy and the adequacy of the information submitted by any

interested party.

47 Final recommendation

47.1 The Commission’s final finding, in the form of a recommendation to the
Minister, may result in an increase, decrease, the withdrawal or the
reconfirmation of the existing anti-dumping duty.

47.2 The Commission may increase, decrease or confirm the scope of the

application of such anti-dumping duty.
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Sub-Part IIT — New Shipper Reviews

Eligibility

Only exporters that did not export to SACU during the original investigation
period for dumping may request a new shipper review.

The exporter requesting such review shall provide sufficient information to
prove that it is not and was not related to any party to which the anti-
dumping duty was applied.

The Commission shall not consider a request for a new shipper review

before definitive anti-dumping duties have been imposed.

Information required

A new shipper shall provide the Commission with full information on
normal value, export price and any other information deemed necessary by
the Commission and shall submit such information in the prescribed format,
In the event that the new shipper has not exported any products to SACU
during the period under review, it shall provide the Commission with the

required information in the prescribed format.

Suspension of anti-dumping duties

The anti-dumping duties in respect of the new shipper shall be withdrawn
simultaneously with the initiation of a new shipper review.

The Commission may request the Commissioner for the South African
Revenue Service to impose provisional payments at the same level as the
anti-dumping duties simultaneously with the withdrawal of the anti-dumping
duties in terms of subsection 1. Such provisional payments shall remain in

force for the duration of the review.

Review procedure

A new shipper review shall consist of a single investigation phase.

The Commission may verify such information as it deems necessary to
confirm the accuracy and the adequacy of any information submitted by any

interested party.
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The exporter’s margin of dumping will normally be determined as the
difference between the normal value and the export price to South Africa. In
the event that no export price to South Africa can be established, the
Commission may determine the export price on any reasonable basis,
including, but not limited to, with reference to the new shipper’s export price

to an appropriate third country.

Final recommendation

The Commission’s final finding may result in a recommendation to-

(a) 1mpose an anti-dumping duty equal to or lower than the margin of
dumping; or

(b) terminate the provisional payment.

Sub-Part IV — Sunset Reviews

Duration of anti-dumping duties

Anti-dumping duties shall remain in place for a period not exceeding 5 years
from the imposition or the last review thereof.

If a sunset review has been initiated prior to the lapse of an anti-dumping
duty, such anti-dumping duty shall remain in force until the sunset review

has been finalised.

Initiation of sunset review

A notice indicating that an anti-dumping duty will lapse on a specific date
unless a sunset review is initiated shall be published in the Government
Gazette approximately 6 months prior to the lapse of such anti-dumping
duty.

The Commission will directly inform interested parties known from the
original investigation or last review of the subject product of the imminent
lapse of the anti-dumping duties as soon as the notice contemplated in
subsection 1 has been published.

Interested parties will receive 30 days from the publication of the notice

contemplated in subsection 1 to request a sunset review.
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In the event that the SACU industry requests that the anti-dumping duty be
maintained, it shall provide the Commission with a proper application
containing the necessary information to establish a prima facie case that the
removal of the anti-dumping duty will be likely to lead to the continuation or
a recurrence of injurious dumping.

If the Commission decides to initiate a sunset review, it shall publish an
inifiation notice in the Government Gazette prior to the lapse of such duties.

Such notice shall contain the information as contemplated in section 41.

Notification

The govemnment of the country concerned shall be informed of the imminent
lapse of the anti-dumping duty as contemplated in section 54.1.

The government of the country concerned and all other known interested
parties shall be notified of ~

(a) the initiation of the investigation; or

(b) the termination of the proceeding;

after the relevant notice has appeared in the Government Gazette.

Review procedure

A sunset review shall consist of a single investigation phase.

The Commission may verify such information as it deems necessary to
confirm the accuracy and the adequacy of any information submitted by any

interested party.

Information required

Following publication of the notice in terms of section 54.1 the SACU
industry shall indicate whether it will request a sunset review to be
undertaken.

The SACU industry shall provide the Commission with detailed information
in the prescribed format indicating the likelihood of a continuation or
recurrence of dumping and injury in the event that the anti-dumping duty is
removed.

Once a sunset review has been initiated in terms of section 54.4 the

exporters and foreign producers shall be required to submit information in
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the required format to enable the Commission to make a finding on
dumping. Exporters and foreign producers shall not be precluded from
supplying any other information they may deem relevant.

57.4 The Commission may require imporiers to supply any information the
Commission deems necessary. Importers shall not be precluded from

supplying any other information they may deem relevant.

58 Non-cooperation

58.1 Where the SACU industry does not request a sunset review or does not
supply the required information following a notice published in terms of
section 54.1 within the deadline indicated in section 54.2, the Commission
will recommend that the anti-dumping duty lapse on the date indicated in
such notice.

58.2 Where the SACU industry has supplied the required information and the
exporter or foreign producer does not cooperate within the time frames
contemplated in section 42, the Commission may rely on the facts available

1o reach its final decision.

59  Final recommendation
The Commission’s recommendation may result in the withdrawal,

amendment or reconfirmation of the original anti-dumping duty.

Sub-Part V — Anti-Circumvention Reviews

60 Circumvention
60.1 Other than circumvention contemplated in subsections 2(a) and (d),
circumvention shall be deemed to take place if one or more of the following
conditions are met:
(a) a change in the pattern of trade between third countries and South
Africa or the common customs area of the Southern African Customs
Union;
6) which results from a practice, process or work;
(ii)  for which there is no or insufficient cause or economic

justification other than the imposition of the anti-dumping duty;
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(b) remedial effects of the anti-dumping measure are being undermined in
terms of the volumes or prices of the products under investigation;

(¢) dumping can be found in relation to normal values previously
established for the like or similar products.

For purposes of anti-circumvention the following types of circumvention

shall be treated separately:

(a) improper declaration of —

(1) the value of the product,
(i1) the origin of the product; or
(1)  the nature or classification of the product.

(b) minor modifications to the product subject to anti-dumping duty;

(c) the export of parts, components and sub-assemblies with assembly in a
third country or within the common customs area of the Southem
African Customs Union;

(d) absorption of the anti-dumping duty by either the exporter or the
importer;

(e) country hopping, as defined in section 60.8;

(f) declaration under a different tariff heading, even where such different
tariff heading does provide for the clearance of that product;

(g) any other form of circumvention as may be submitted for the
Commission’s consideration.

Any instance of circumvention as contemplated in subsection 2(a) shall be
referred to the Commissioner for the South African Revenue Service for
further investigation. This shall not preclude the Commission from taking
anti-dumping action if the information at the Commission’s disposal,
including information obtained through submissions by interested parties,
warrants such action.

Minor modifications of the product shall be deemed to have taken place if

the subsequently exported product —

(a) has materially the same production processes, uses the same raw
materials and have basically the same physical appearance or
characteristics; or

(b) is a substitute for the product on which anti-dumping duties have been

imposed.
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60.5 Assembly in a third country or within the common customs area of the
Southern African Customs Union shall be deemed to take place if the value
added in such third country or in the common customs area of the Southern
African Customs Union does not exceed 25 per cent or does not constitute a
major transformation process. Such assembly shall not be regarded as
changing the country of origin.

60.6 The value added in terms of subsection 5 shall be determined with reference
to the direct and indirect costs of production only and shall not include
selling, general, administrative or packaging expenses or profit.

60.7 Absorption of the anti-dumping duty shall be deemed to take place ift
(a) the exporter decreases its export price in any manner to compensate the

importer or a third party for the extra burden imposed by the anti-
dumping duties, unless there is a correspondent decrease in the normal
value of the product;

(b) the importer does not increase its price in line with the anti-dumping
duties, unless such importer can provide evidence indicating that it
absorbed such anti-dumping duties without assistance from any other
party and only from revenue generated by the specific product in
question; or

(¢) in cases involving tenders, the tender price is not increased by the
effect of the anti-dumping duty.

60.8 Country hopping shall be deemed to take place if imports, following the
imposition of anti-dumping duties or provisional payments or the initiation
of an anti-dumping investigation switch to a supplier related to the supplier
against which an anti-dumping investigation has been or is being conducted

and that is based in another country or customs territory.

61 Information required

61.1 The SACU industry or other interested party shall provide such information
that is reasonably available to it to indicate that circumvention is taking
place.

612 Any request for an anti-circumvention review shall include information of

the specific type of circumvention that is alleged to take place.



42 No. 25684

GOVERNMENT GAZETTE, 14 NOVEMBER 2003

61.3

61.4

62
62.1

62.2

62.3

62.4

62.5

62.6

The Commission may require any interested party to submit such
information as it deems necessary to properly conduct the review.

In the event that the party against which the allegation is made does not
respond properly within the stated deadline, the Commission may make a
decision on the facts available to it.

Review procedure

An anti-circumvention review may consist of either a preliminary and a
final, or only of a single, investigation phase.

Provided an anti-circumvention complaint is lodged with the Commission
prior to or within one year of the publication of the Commission’s final
determination, the SACU industry shall not be required to update its injury
information.

Provided an anti-circumvention complaint is lodged with the Commission
prior to or within one year of the publication of the Commission’s final
finding, and in relation to any circumvention alleged in section 60.2(b), (c),
(d), (e), (D) or (g), the Commission may use the normal values previously
established to determine the margin of dumping until such time as the
exporter or foreign producer has submitted proper information. Provisional
payments may be imposed on the basis of the margin of dumping so
determined.

In the event that the relevant interested parties have not submitted
appropriate information before the deadline contemplated in section 42, the
Commission may make a preliminary or final determination on the basis of
the facts available available.

In the event of an adverse preliminary finding as contemplated in subsection
4, and provided the relevant interested party had submitted at least a
substantial, if deficient, responée by the deadline contemplated in section 42,
such party will receive the opportunity to address any deficiencies within a
reasonable time and such additional information will be taken into
consideration by the Commission in its final finding.

In anti-circumvention reviews involving absorption, the Commission may
construct the export price from the first point of resale by subtracting such

costs as were indicated in the original investigation.
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The Commission may conduct such verifications as it deems necessary to
confirm the accuracy and the adequacy of any information submitted by any

interested party.

Final recommendation )

If the Commission makes a finding that circumvention has taken place the

Commission’s final recommendation may result in

(a) the increase of anti-dumping duties to compensate for absorption of
anti-dumping duties;

(b) the extension of the scope of the anti-dumping duties to apply to parts,
components or substitute like products, new models and the like;

(¢) the extension of the anti-dumping duties, at the required level, to the
supplier in the country from which the product is exported subsequent
to the imposition of the original provisional payments or anti-dumping
duties or the initiation of the original investigation, including to parts,

components or substitute like products, new models and the like.

Sub-Part VI — Judicial Reviews

Judicial reviews

Without limiting a court of law’s jurisdiction to review final decisions of the

Commission, interested parties may challenge preliminary decisions or the

Commission’s procedures prior to the finalisation of an investigation in

cases where it can be demonstrated that —

(a) the Commission’s has acted contrary to the provisions of the Main Act
or these regulations;

(b) the Commission’s action or omission has resulted in serious prejudice
to the complaining party; and

(c) such prejudice cannot be made undone by the Commission’s future
final decision.

Interested parties must give the Commission at least 30 days’ notice prior to

filing any judicial review relating to preliminary or final determinations.

e ¥
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Any Commission decision may be varied to give effect to a ruling of a
Dispute Panel or the Appellate Body under the World Trade Organisation
Dispute Settlement Mechanism.

A Commission decision may be varied to give effect to negotiations under
the World Trade Organisation Dispute Settlement Mechanism, provided the
Commission has consulted with the affected interested parties regarding any

proposed variation.

Sub-Part VII — Refunds

Applications for refunds

An importer or an exporter may request reimbursement of anti-dumping
duties collected where it is shown that the dumping margin, on the basis of
which anti-dumping duties were paid, has been eliminated or has been
reduced to a level which is below the level of the duty in force.

Other than as contemplated in section 66, any request, containing all
prescribed information, for a refund shall be submitted during the
anniversary month of the anti-dumping duty and shall relate only to the
preceding 12-month period.

An application for refund shall be considered as duly supported by evidence
where it contains precise information on the amount of the refund of anti-
dumping duties claimed and all customs documentation relating to the
calculation and payment of such anti-dumping duties. It shall also include,
for the relative period under review, information on normal values and
export prices to the SACU for the producer or exporter to which the anti-
dumping duty applies.

Regardless of whether the exporter and the importer are related parties, the
exporter may supply any information contemplated in subsection 3 direct to
the Commission.

The Commission may, at any time after receiving a refund application,
decide to initiate an interim review, whereupon the information and findings
from such interim review shall be used to determine whether a refund is
justified.
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Refunds following interim reviews

Where the Commission, following an interim review, recommends that the
existing anti-dumping duty be decreased or withdrawn, the relevant importer
or importers may request that anti-dumping duties be refunded in line with

the Commission’s findings.

Part E - Final Provisions
Delegation
Other than final decision-making powers the Commission may delegate any
of its functions in respect of anti-dumping investigations to its investigation
staff.

Transitional application

These regulations shall apply to all investigations and reviews initiated after
the promulgation of the regulations.

Until such time as separate countervailing regulations have been
promulgated the anti-dumping regulations shall apply mutatis mutandis to

countervailing investigations.
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